misleading. This ruling should extend to all such surcharges imposed by telecommunications
carriers. NASUCA has identified here several surcharges that violate the 7IB Order; NASUCA

is certain that there are numerous other carriers’ surcharges that also should be forbidden.

There 1s no doubt that companies engaging in these billing strategies will assert that
Commission action prohibiting such surcharges is an unconstitutional infringement on the
carriers’ First Amendment right of free speech. The Commission should not be swayed by such

arguments.

1. By Prohibiting Such Carrier Surcharges, the Commission Is Not
Regulating Carrier “Speech,” But Rather Carrier “Conduct.”

In his lengthy dissent to the TIB Order, then-Commissioner Furchtgott-Roth noted his
First Amendment concerns with the majority’s decisions regulating the conftent of carrier
surcharges recovering costs associated with federal regulatory programs and requirements (e.g.,

165 These concemns focused on the “standardized

universal service, local number portability).
labeling™ regulations adopted by the Commission and were based on Commissioner Furchtgott-
Roth’s belief that the Commission’s regulations “involve censorship of speech integrally related
to a political dispute over social policy and taxation.”'*® Ultimately, Commissioner Furchtgott-

Roth concluded that the Commission’s “standardized labeling” regulations likely would not pass

muster under the four-part analysis under which regulation of commercial speech is assessed.'s’

NASUCA is not, however, petitioning the Commission to regulate the content of the

1TIB Order, “Dissenting Statement of Commissioner Harold Furchtgott-Roth,” “Furchtgott-
Roth Dissent™) at 88-101.

161d. at 88.

1714, at 90-97; see also TIB Order, § 62, fn. 174, citing Central Hudson Gas & Electric Corp. v.
Public Service Commission, 447 U.S. 557, 563-564 (1980).
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information carriers provide in association with telecommunications-related surcharges. Rather,
NASUCA is petitioning the Commission to regulate the conduct of carriers. NASUCA is asking
the Commission to prohibit carriers’ unreasonable, misleading and deceptive conduct — namely
their efforts to maintain ostensibly low monthly and per-minute rates for the telecommunications
services provided, while at the same time recovering (or over-recovering) ordinary operating

costs through a welter of surcharges that may be totally unrelated to government action.

The purpose of the carriers’ surcharges is clear: The surcharges allow carriers to tout low
monthly and per minute rates for telecommunications service while they protect their bottom line

or enhance their profits by means of line items, surcharges and fees.

As Commissioner Furchtgott-Roth noted, the Commission can regulate conduct directly,
and more easily, than speech.'®  The proliferation of hidden line items, surcharges and fees
among carriers warrants immediate regulatory intervention by the Commission in order to ensure
that consumers know what they’re paying for and how much they’re going to pay. If the
Commission does not prohibit this practice among carriers, consumers are certain to see more
and more surcharges, fees, assessments and charges appearing on their monthly telephone bills.
And the Commission is certain to hear from those consumers — and their Congressional

representatives.

2. Even If Prohibiting the Offending Charges Constitutes Regulation of
Commercial Speech, Such Regulation 1s Not Uncoenstitutional.

Even if Commission action prohibiting the offending charges is deemed to constitute

1% Furchtgott-Roth Dissent at 97, citing 44 Liquormart v. Rhode Island, 517 U.S. 484, 507,512
& 520 (1996).
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regulation of commercial speech — as opposed to conduct — such regulation is not an
unconstitutional violation of the carriers’ First Amendment rights. As the Commission has
previously noted, “[clommercial speech that is misleading is not protected speech and may be

prohibited.”!®

As discussed above, the monthly surcharges being imposed by IXCs and wireless
carriers, regardless of how they are named and regardless of what disclaimers accompany them
on customers’ phone bills, are inherently misleading or deceptive. Prohibiting the surcharges is
consistent with Supreme Court rulings addressing federal agencies’ power to regulate, even

prohibit, commercial speech that is misleading,

E. The Commission Should Declare that Carriers May Not Impose Surcharges,
Line Items or Fees on Customers Unless Such Charges Are Mandated by
Federal, State or Local Law.

By this Petition, NASUCA is not seeking to overtum the Commission’s decision
allowing carriers to recover certain specific costs or assessments mandated by regulatory action
by means of line item charges. Instead, NASUCA is seeking a ruling declaring that carriers are
prohibited from imposing any line item charges unless those charges -- and their line-item
recovery -- are specifically mandated by federal, state or local regulatory action.'™ Carriers

should be able to recover contributions to state universal service funds, 911/E911 systems, TRS

1TIB Order, 9 60, citing Central Hudson Gas & Electric Corp. v. Public Service Commission,
447 U.8. 557, 563-64 (1980).

190f course, if the federal, state or local law prohibits recovery of the particular cost by means
of line item charges, then carriers could not, by virtue of the Commission’s declaratory ruling,
nonetheless impose such charges in violation of the law. For example, Georgia law prohibits
recovery of carrier contributions to the state universal service fund through separate surcharges.
See O.C.G.A. §46-5-167(h).
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costs, etc., via specific line item charges, but only if they are expressly mandated by the

Commission or by state or local government.

Moreover, those charges should match the assessment imposed by regulatory action, as is
the case with the federal universal service surcharges. In no event should carriers be allowed to
recover ordinary operating costs — including participating in and complying with the regulatory
process, payment of real or personal property taxes, administrative costs of compliance with the
law, access costs, etc. — by means of surcharges, line items or fees. Carriers should be allowed to
recover their costs “in any lawful manner;” however, use of line items, surcharges and separate

fees should be prohibited unless specifically mandated by a regulatory body.'™

By virtue of
such a ruling, consumers will be able to shop among carriers for the lowest rates, making
“apples-to-apples” comparisons, knowing that the only additional charges that they are going to

pay for service, are those charges that every other carrier is required to impose.

Furthermore, the Commission should bear in mind that carriers will not be harmed if the
Commission prohibits their use of line item charges or fees to recover their purported costs of
compliance with various federal or state regulatory programs. Carriers will not be harmed
because prohibiting them from recovering regulatory compliance costs through monthly
surcharges does not prevent them from recovering those costs. Nor will individual carriers be
placed at a competitive disadvantage by adoption of NASUCA’s request. All carriers will be
limited to imposing only those line item charges or fees mandated by government action.

Similarly all carriers will be required to impose exactly the same surcharges.

" As a practical matter, this would mean that most carriers would recover their costs through

the monthly and usage charges for the telecommunications services offered.
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Regulatory compliance costs are valid costs of doing business and the carriers are entitled
to recover their operating costs from customers. All NASUCA is advocating is that the carriers
recover their regulatory compliance costs in their rates for the telecommunications services
provided, just like any business recovers its costs in the price of its services or commodities,
rather than through mysterious surcharges. Telecommunications carriers should not be allowed
to continue to recover such costs through hidden fees and charges that are misleadingly labeled

or described, and which bear no clear, rational relationship to the carriers’ actual costs.

More importantly, in considering its response to NASUCA'’s Petition, the Commission
should bear in mind precisely who the telecommunications laws are intended to benefit: the
consumer. Unlike carriers, consumers are harmed if the Commission fails to act in the manner
urged by NASUCA. If camriers’ current practices are allowed to continue, consumers will
continue to be frustrated and confused by the welter of surcharges, fees and taxes that appear on
their monthly telephone bills. Consumers will continue to be confused and frustrated in their
efforts to ascertain what those charges, fees and taxes are for, and whether they bear any
relationship to the costs purportedly recovered by such line item charges. Consumers will
continue to be misled about the true cost of the telecommunications services provided.
Moreover, consumers will not reap the rewards of competition since inefficient carriers can mask
their inability to provide quality service at low rates by simply shunting the costs of being
inefficient into separate surcharges, line items and fees. And consumers will continue to be
gouged by unscrupulous carriers that over-recover their operating costs through carrier line item

charges.
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V. CONCLUSION.
For all the foregoing reasons, the Commission should enter an order:

(1) Considering the issues set forth in NASUCA’s Petition in the Commission’s
“Truth-in-Billing” docket (CC Docket 98-170);

(2)  Conducting an investigation into the carrier practices and charges complained of
in NASUCA’s Petition;

(3)  Declaring the carrier practices and charges complained of to be unreasonable,
unjust and unlawful, in violation of both the Commission’s May 11, 1999, “First
Report and Order and Further Notice of Proposed Rulemaking,” in CC Docket
98-170, as well as Sections 201 and 202 of the Communications Act of 1934;

(4)  Prohibiting carriers from imposing any separate monthly fees, line items or
surcharges uniess: (a) such charge is mandated by federal, state or local law, and
(b) the amount of such charge conforms to the amount expressly authorized by
federal, state, or local governmental authority;

(5) Granting such further relief as the Commission determines to be just and
reasonable.

Dated: March 30th, 2004. Respectfully submitted,
NATIONAL ASSOCIATION OF STATE
UTILITY CONSUMER ADVOCATES

Patrick W. Pearlman
Deputy Consumer Advocate
The Public Service Commission
of West Virginia
Consumer Advocate Division
723 Kanawha Boulevard, East
Charleston, WV 25301
304.558.0526
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Attachment A

Important informaffon about vour telephonce service

Beginning July 1, 2003, your bill will include a 99 cent per month
Regulatory Assessment Fee. This fee will help AT&T recover the
foliowing costs: interstate accass charges; Tegulatory comphance and
proceedings costs and property taxes. Thjs fee applies for aach month
i Which you have any AT&T charges on your bill. This fee is not a tax
or charge requirad by the government. For more information, please
call 1-800-854-9940 or visit us at www.att.com/reg.

This Company is a utility regulated by the Public Service Commission
of Wast Virginia. . —— e e iy
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AT&T Regulatory Assessment Fee-FAQs Page 2 of 3

which you have any AT&T charges on your bill.

[0 BACK TO TOP |

Q3. How wiil T be assessed the Regulatory Assessment Fee §if my bill contains multiple
months?

A3. The Regulatory Assessment Fee applies for each month in which you have any AT&T charges
on your bill. For example, if you recelve an AT&T bill covering three months, and for two of the
three months you have AT&T charges, you will receive two fees.

|@® sack To TOP]

Q4. If I don't bave any AT&T charges in a month, will I still recelve this charge?
A4, If you do not have any AT&T charges In any given month, you will not be assessed the fee for
that month.

(@ sAcK TO ToOP]

Q5. How does this fee appear on AT&T customers telephone hill?
AS. The Regutatory Assessment Fee appears as a sepatate line item on your bill, This fee appears
in the "Other Charges and Credits™ section of the Long Distance portion of your bill.

(@ BACK TO TOR |

Q6. Are there any options that I can sign up for where the Regulatory Assessment Fee
would not apply?

' A6. Yes. Customers enrolled in AT&T Local Service are not subjact to the Regulatory Assessment
Fee (click here to see if AT&T Local is available in your area). Also, if you are a low income
customer and are enrolied in AT&T's Lifeline program, you are not subject to the Regulatory
Assessment Fee. Please call 1-888-549-2803 to see if you qualify for AT&T s Lifeline program.

| @ Back To ToP |

Q7. How much money is AT&T making on this?

A7. The purpose of this charge is intended to recover our casts, The fee will help AT&T recover
costs assoclated with interstate access charges, property taxes, and the expenses associated with
regulatory proceedings and compliance.

[@ BAack To TOP]




A& | Regulatory Assessment Fee-FAQs Page 3 of 3

Q8. Why didn't you notify me of this fee?
AB. AT&T notified customers in their bills,

|9 BACK TO TQP |

Q9. Does the Regulatory Assessment Fee count towards my Usage Minimum of $5.00?
A9, No

{@ sacK To TOP |

Q10. Is the Universal Connectivity Charge percentage assessed on the Regulatory
Assessment Fee?
AlD. Yes

(& Back To TOR |

H Important Information for customers with more than one phone line

Q11. Does the Regulatory Assessment Fees apply to each phone line?
Al1l. If each phone line Is maintained as a separate account, each bill you receive for those
accounts will be subject ta the fee. However, if they are consolidated onto one hill, the charges will
be combined, and the fee will apply only to that bill. Please call 1-800-787-2177 (Alaska customers
call 1-800-252-7266) and we will combine your calling charges onto one long distance bill.

’

(@ BACK To ToP |

Q12. I have two homes. Can I combine my biiis to avold being charged the Reguiatory
Assessment Fee twice?

A12, If you have two homes with separate ATAT residential phone bills, please call 1-800-222-
0300 and a representative will exempt your secondary residence from the Regulatory Assessment
Fee, if billing capability permits,

{@ BACK Ta ToP |

Terms & Conditians | Privacy Policy | Contact ATET Consumer | © 2003 AT&T. All rights reserved.



Attachmen

PRESORTED

=& Spri
4 pmt s Dne Sprint. Many Solutions.” PQ Box 569670 Dallas, TX 75356-9670 FIRST-CLASS MAIL

U.3. POSTABE

PAID

SPRINT

Dear Valued Sprint Customer:

Beginning in Saptember 2003, your bill will inciude

a 99 cent monthty Carrier Cost Recovery Charge

each month you have any Sprint long distance

charges or usage activity on your bill. This charge

will help Sprint recover various costs, including

the costs of administering relay services for deaf

and hard-of-heering consumars, the North

American Numbering Plan, other regulatory

compliance items, and certain property taxes. .
This charge is not a tax or otherwise required by T
the govarnment. )

Upon implementation of this new charge, Sprint will
no longer assess the Carrier Property Tax charge.

If you have any questions about your account,
piease call the Customer Service number on
your invoice.

Thank you for your continued loyalty to Sprint.
We look forward to helping you with ail your

communication needs, 'll'lll‘l'”l"ll““l‘lllIl!I“lll'!l'llt“”“llll'lllllli‘I

r . ]
1}
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Avtachment D

Verizon Wireless News

Increase In Regulatory Charge

Beginning March 1, 2004, our Regulatory Charge, which heips defray Verizon Wirsless' opgoing-cosks.&f * - N
complying with various regulatory mandates, will increase-from $0.05-t0.40:45-persneonth-tahalpdafray:-the -
costs of compiying with the FCC's tocal number portability requirements. The Regulatory Charge is not a tax,

Is our charge and 1s subject to change from time to time. For more information please refer to your

Customer Agreement regarding this change.

Po Not Call Registry

The Federal Communications Commission and the Federa! Trade Commission recently enacted regulations

ito enable consumers to register their home and/or mobile phone numbers an the National Do Not Call
Registry, "Registry,” 1 an effort to stop calls to those numbers from telemarketers. Note that certain types of
calls, including calls from companies with which consumers have an existing business reiagtiensilp, are not
covered by the regulations. To register phone numbers or to obtain more information about the Registry, go
to www.donotcall.gov or call 1-888-382-1222,

lAdjustment

Due to a bllhng error, you did not recerve ali of your Unlimited Nights and Weekends promotional aliowance
minutes on your October and/or November hill. We corrected the billing error and applied a credit to your

account 1n the Adiustments section of this month's bill. We apologize for any inconvenience this may have
caused.



http://www.donotcall.gov

Attachment B
Page 1 of 2

== Sprint. Sprint PC3e

SKSAE 213149 1

“Helpful Infermation ahout your PCS invoice and PES Service from Sprint

EXPLANATION DF TERMS DN YDUR INVOICE
For addional intarmution, senply visil us al vawvw $PUNLDSS com - £1gn on Lo Manggs your account and chekthe "My Ivoicy” button,

Summury of Indwidil #hona Charges (puns 21 An excehsnt summary of eh.ohaiyes refaiet 1o ssch PGS Phone on your.acoount
= Monthly Service Charges - Thw rectrning ehalge tor vour PGS Sarvice Plan and athar serices that ere d one month mad
*  Addional Usage Charges - Thiz columnwill show eds i vaitw or q of PCS Vision kiobyies/megabyes usage notm your main

PCS Service Plan Thus eohimn may aizo coniam charges lor Call § hng and, depending on your plan, Calt Waning, Thras Way Caling, Vores
Commend and ceriain Dpetelor Service.

+  (iher Charges - Chargos that wre notincizded 0 the Monthiy Servios Chut ges soctwn will sppasr here il apphoablo

¢ Promobions Credas and Adyustinents - Specis ollers of piicing Promobions RPPERT a5 ETeURS on yoir Kwoice A disputed.charge;wherrsorrecied,
WHAPRED) GR YOI MVoIcE 48 an eouEtment .

= Taxbs- These nchxia apphcable lederal state, ey, end county taxos '
Surehargos undl Faes - The-suroharges w) this section generally racover the cosls eurred by Sprmi i complying wilh various federat und siale , .
mantitas Charges that sppsar mihiz sochon of vour invoiee, moluhing char gos assoomted with Fadaral Wasisss Number Pooling und Ronabiity, -

- Foderel and Stato Unwersal Service Funds {USF} und Federal E911%, are nenher taxes nof govarnment.imposad assessmanty - The Facksal USF sharge is '
caloulated urng the FCG. presonbed contivtion lsgtos, whioh muy change on a quatierbebass Natier ledursd nor eluio W teumes onpors Lo
1mposs tvks oharges bul carriers are parmtied Lo recover thesr oosty of compiying wiih thase federal and slate mandates.
Calt 1-866-770-6690 for mora mioimaion, inokidng the ourrent Federal USF kwoicn surcherge.
* Plowso noto thai cunient avaisbity of E911 881 vions 13 very kevted £911 service i dupandent upon severs] luotors, mokicing the ablity of your
Ipcal public salsly wgensy 10 1 eaaive and proosus 1hig inlonmation sndthe capabiliues of your K L

ANYTIME / NiGHT AND WEEKEND MINUTES
Pleasa nois that most PCS Sefvios Plans are made up of both Anytma {peak) ant Neght and Weelemd {ofl-pesk) munctes wath specific Ume aliottsd
fot eagh. The cost ol a call i deted muned by your rale plan and Naght and Weekend oalls Lypioally cost less than psak oalts made turng busmess houts.

HOW TO REACH PCS CUSTDMER SOLUTIONS
We are making every allampt 10 simphly your wwoics so thal £ s sasy 1o understand Stll huve guestions? Hete s howlo contact Ut

By usmg your PLS Phone Vo the Internat By Phone By Mud: To Rurmt Payment.

PCS Customer Sohaons WWW SpIIpOs com PES Cugtomer Solutons PGS Customat Solmwons Spiwt

*2 1.888.211-4727 Consumer P O Box 8077 P.0. Box 219554 :
1-888 788-4227 Busmess London, K‘HIIMZ Kansaw Cay, MO 64121-8554

TTY USERS ACCESS 70 PCS [USTOMER SOLLTIONS
Pizese contact @ TRS agant {dial ?mlndroqueet!hulhdshadnll 856-727-4888 PCS Customer Solutiony inquines car dlso be made via the tereetat
wwwsglu[g: DM, - '

. . .. - G ae . .
ADDITIONAL PATIAENT OPTIONS ' s
A nuwnber of corwensnt paymont opLions are avarable 1o it your Klestyle: Insdditon to Mvwrmmmmyahmwiﬂhnhvmml v .‘ '
Web sitnof by cafing ™2 on your PCSEhnmulnng mhhsmoﬂmnbiﬂvlnmlhtom-walvmmﬂwugh m or"im)vum PLS Phone.

[ R

TlnTnmnndBmdﬂon:oiFBSSm % hange’ Forthe ) o ﬂunvmwrwmctnl mhmnrdul'Ehh
PCS Customer Sohstions & m‘,‘ . ‘N“U T ('” B v e Ta ._)_ . w‘» le Y f|‘|\: e
This mwosos 15 duesnd payable Upon pressit ﬁpiddues!ugaldmwﬂudmdmnwonongemnhhnhﬁniéu thm&u ¢ chick

mmmeynrdﬂpiylhbloSprﬂhUS dobars. Do hot $end Eash. Pawmnspuldumfwaddnutlmibvﬂlidlﬁduishmmmmom Any
= payment for Ssrvicen tndwrmmdiﬂuhdﬁ‘iduﬁauhi‘"chngawﬂuﬂnﬂﬁhu atsspumhmtmwuiummm

Sotin may aiso begin prooscuses to terimite sbrioss 1o.yel. Yoy ‘ol be jhformed of any.suct ter FedbylawortheTermaand |
Conditions of Service. 1any chackpant 16" Smrﬁnpﬁ?lmﬂfwsﬁw wiﬁ-dbwmb-mmﬂuwwtzs bcﬂnhgho&mmt
sllowed by epplcable law, for-eoh returned chadk.’ Phna prwodeywcmm- #hd w6 L nasiser on uny-coTrorp woprnt.. Wewilrupnndm
vourhnerannnnnspmiiu L o PR \r» .\;.w; ;‘nfa--‘ﬁ'ﬂ 53, "»H T ot s

1Fyouheve s d'npueibuuany cﬁalges mvouqu muhrut witfiiny 1§d|nnhhu dats i the mvoios ot you vl b depmadiic-huve aosepted
the ivoiss Indtal notioe 6F iy dispues irmy be fmads by callog PCS Cisstamer Solutions &t 1-888:211-4727 You da not have 1o puyfihie dispuind emounts
wile ws mwasligutathent howsver, thedmounts net I dispute are still dus and peyable by the dus date  Pusrto Rine Cuwlomers’ Yan mvoblma sopy ol
the Spont Citstormer Complaint ﬁamﬂmmpvmduva by vistng one oﬂhnSprnS(wun?ulﬂnPinouby g PGS C: Thet iwoice
constiues nolios thal your service it subjact o dF of paymend is-not by the due date Celifore Cuwumu Toresohieany service or
mviioing ireuss, you shewdd coptect PCS CustomanSohsions’ l[‘lhl mliru numbsiciste Above Sprint rates lor wielezs earvices sre not regulatsd

by either {edersl or state reguiators However, should yairbe unable1o resclve any senack or mvmeng imsuas divestly with Sprnt you may onnumtho
Consumar Ssrvices Duumion of the Cahioma Public Utiities Commézsions, 505 Van Nass Avenue, \Sun Frammw BAIHIIZ.: R W
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Account Number Ampunt Due

For pame changes sigh an o www sprinlpes com Clickon Contact Us.» £mail us> Enter your Email addresss Chick on Topic
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Attachment E

Page 2 of 2
E e s 3
Y Ll :‘3“ Hﬁk hy!u [aey
Account Summary
WWW.SPTimpes.com
Customer Accouni Number invorce Penod invaice Date Page
- Aug 11-Sep 10 Sep 11, 2003 2 ot 1t
[ Summary of
Individuat Charges (Indvidual Usage Summaries begin on page 3}
Monthly Additional Taxes */ I
ndividual Service Usage Other Burcharges
information Charges -Gharges Charges  E&fFees Tatal
) 53109 3B 05 000 740 10344
1000 3005 000 g9 2093
- 1000 000 000 402 14 02
Total
Current
Charges 19.99 66,10 0.00 16.36 $152.45

* See betow for a breakdown of Taxes, and Surcharges & Fees if applicable

Addifional Billing Information
Detail nfTaxes and Surcharges&Feas B

Descnrmeﬂ

Taxes
. Federal Tax :
West Virginia State Wireless 9‘]1 Sumharge
Austin Crtyxllnstnr.‘t Tax . )
Austin City. Sales Tax - Services &\Bsaga
Texas StawSales Tax Semcns & Usage
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